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DECI SI ON
JAEGER, Menber: The Saddl eback Comunity Coll ege District
Faculty Association (SFA) appeals the dism ssal of that portion
of its unfair practice charge alleging that the Saddl eback
Community College District unilaterally changed an establi shed
policy permtting faculty nmenbers to schedule classes on fewer

than five days per week.

DI SCUSSI ON

The issue presented to this Board in cases involving an
appeal froma dism ssal of a charge and concurrent refusal to
issue a conmplaint is whether the charge states facts which, if

true, establish a prinma facie case of sone violation of



law. * A charge will be dism ssed where the facts are
insufficient to support the alleged violation, or fail to point
to any statutory breach. But, it is not the function of the
Board agent investigating the charge to judge the nerits of the
charging party's dispute. It follows that the agent is not
entitled to resolve disputed facts. These are to be resol ved
in other proceedings follow ng issuance of a conplaint.

Here, the charge alleges that an established practice that
permtted teachers to schedule their classes on fewer than five
days per week was unilaterally altered by the District. The
investigating regional attorney reviewed the parties' 1981-83
agreenment, including a side letter executed on or about
October 1, 1981, and concluded that the teachers' total nunber
of required working hours was not affected by the District's
action, and that despite the previous permssive practice, the
District had a contractual right to set class schedules. In
support of his conclusions, the regional attorney cited

Marysville Joint Unified School District (5/27/83) PERB

Deci si on No. 314.
SFA argues that there is no provision in the 1981-83
agreenent or the side letter that gives the District the right

to schedul e cl asses. Therefore, SFA argues, the discretionary

l1in this case, the Educational Enploynent Relations Act,
codified at Governnment Code section 3540 et. seq., and
particularly sections 3543.5(a), (b) and (c) thereof.



policy that existed prior to 1983 constituted an established
past practice which the District unlawfully altered. In
support of its position, SFA offers its interpretation of the
conbi ned agreenents.

It is not necessary to accept SFA's interpretation to reach
the conclusion that the charge should not have been di sm ssed.
Nor is it necessary to decide here whether the scheduling of
classes is, in itself, a negotiable subject. Certainly "hours
of enploynent” is negotiable. That termis not limted to the
total nunber of working hours required of enployees, as the
regional attorney seens to inply. It includes what days of the
week and what hours of the day are to be worked.

The facts alleged here denonstrate that the discretionary
policy permtted classes to be scheduled so that teachers "did
not have to be on canpus five days a week." In 1983, during
negoti ations, the District issued a requirenment that teachers
schedul e cl asses on all five days. Thus, it is clear that a
uni l ateral change of a negotiable policy is the gravanen of the
char ge.

The regional attorney m sreads Marysville. First, the

facts in that case do not reveal, as he believes, that the past
practice was "contrary" to the parties! contract. The |onger
lunch period instituted by the Marysville D strict was
permtted by the contract which provided only that |unch

periods should not be |less than 30 m nutes. Second, the




Marysville contract in dispute specifically nentioned |unch

periods and specifically set forth the mninmum tine allowance
i ndi cat ed.

Here, we find no specific contract reference to the days
and hours when cl asses are to be schedul ed. The regiona
attorney extrapolated a contrary conclusion from what he
described as an "el aborate schene regardi ng working hours,
cl ass size and maxi num wor Kkl oad. "

The District points to no clear contract authorization for
its change in the discretionary policy. Mich |ike the regiona
attorney, the District surveys the contract provisions and
arrives at its interpretation of the contract to justify its
action. By its own words, it "suns up" the various provisions
cited and asserts that the "above analysis essentially disposes
of the Association's alternative contentions regarding
anbiguity." (Enphasis supplied.)

PERB's ultinmate interpretation of the Marysville contract

foll owed issuance of a conplaint, a full-scale evidentiary
hearing bel ow, and consideration of exceptions and argunents on
appeal. Al though we do not suggest that a hearing will always
be required where the dispute involves an existing contract,

Marysville also infornms us that where there is a legitimate

di spute over the neaning of that contract, the parties nust be
afforded the opportunity to offer evidence in support of their

respective contentions. W cannot find in the contract



provi sions conprising that "elaborate scheme" so clear and
unanbi guous a neaning as to justify excepting this case from
the foregoing rule.

In summary, the Board concludes that the charge states
facts which, if true, tend to support the claimthat the
District unilaterally and unlawfully changed a negoti abl e

. 2
pol i'cy.
ORDER

Based on the record, the Public Enploynent Rel ations Board
ORDERS that the dismssal of that portion of the unfair
practice charge filed by the Saddl eback Conmunity Coll ege
District Faculty Associ ation, CTA/ NEA agai nst the Saddl eback
Community College District alleging that the D strict
unilaterally and unlawfully altered an existing policy
permtting teachers to schedul e classes on fewer than five-days
per week is REVERSED and further ORDERS that the matter be
remanded to the CGeneral Counsel for issuance of a conplaint and

appropriate further proceedings.

Chai rperson Hesse and Menber Burt joined in this Decision.

_%See San Juan Unified School District (3/31/82) PERB
Deci sion No. 204.




